<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>
USCA Case #99-1433 Document #572956 Filed: 01/30/2001 Page 1 of 4

United States Court of Appeals

FOR THE DI STRICT OF COLUMBI A G RCU T

Argued January 18, 2001 Deci ded January 30, 2001

No. 99-1433

Sli nger Drainage, |nc.
Petiti oner

V.

Envi ronnental Protection Agency,
Respondent

On Petition for Review of Orders of the
Envi ronnental Protection Agency

Gary R Leistico argued the cause and filed the briefs for
petitioner.

Scott J. Jordan, Attorney, United States Departnent of
Justice, argued the cause for respondent. Wth himon the
brief was Lois J. Schiffer, Assistant Attorney General.

Bef ore: Edwards, Chief Judge,

Sentel | e and Randol ph,
Circuit Judges.

pinion for the Court filed by Chief Judge Edwards.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1433 Document #572956 Filed: 01/30/2001

Edwar ds, Chief Judge: Slinger Drainage Inc. ("Slinger")
seeks review of a final decision of the Environmental Protec-
tion Agency's ("EPA s") Environnmental Appeals Board.

Slinger is in the business of installing drainage tile, and in
this capacity used a Hoes Trenching Machine to install 26,000
linear feet of drainage tile over a 50-acre area. As a result,
the EPA filed an adm nistrative conplaint against Slinger
alleging that Slinger violated s 301(a) of the O ean Water

Act, 33 U S.C. s 1311(a) (1994), by failing to secure a permt
bef ore di scharging pollutant into wetland as required under

s 404 of the dean Water Act, 33 U S.C. s 1344. The Adm n-
istrative Law Judge found Slinger |iable as all eged and
assessed a Cass Il civil penalty of $90,000; the Appeals
Board affirmed both the finding of liability and the penalty.
In re: Slinger Drainage, Inc., CWMA Appeal No. 98-10 (Sept.

29, 1999), reprinted in Joint Appendix 39. Watever the
substance of Slinger's clainms, this court has no jurisdiction to
reach the nerits in this case, because Slinger's notice of
appeal was untinmely.

In the case of an assessnent of a Cass Il civil penalty, a
party may obtain judicial review "by filing a notice of appea
in such court within the 30-day period begi nning on the date
the civil penalty order is issued.” 33 U S.C s 1319(g)(8)(B)
The Suprene Court has explained that "[j]udicial review
provisions ... are jurisdictional in nature and nust be con-
strued with strict fidelity to their terns.... This is all the
nmore true of statutory provisions specifying the timng of
review, for those tine limts are, as we have often stated,
"mandatory and jurisdictional,' ... and are not subject to
equitable tolling.” Stone v. Inmmgration and Naturalization
Serv., 514 U. S. 386, 405 (1995) (quoting M ssouri v. Jenkins,
495 U.S. 33, 45 (1990)). Under 33 U.S.C. s 1319(g)(8)(B)
Slinger had 30 days to file its notice of appeal begi nning on
the date the order issued. As a statutory provision defining
the timng of revieww thin a judicial review provision, this
30-day period is jurisdictional

The parties disagree on when the Appeals Board issued its
order. Slinger asserts that the order issued on Thursday,
Sept ember 30, 1999; the EPA argues that the order issued
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on Wednesday, Septenber 29, 1999. For the purpose of
assessing our jurisdiction, we assune, wthout deciding, that
Slinger is correct and the order issued on Thursday, Septem
ber 30, 1999. Even accepting this assunption, however,
Slinger's notice of appeal was not tinely.

33 US.C s 1319(g)(8)(B) specifies that the period for filing
a notice of appeal runs for 30 days begi nning on the day the
order issues. This provision does not, however, indicate any
rul es regarding the treatnment of weekend days, holidays, or
ot her potential exceptions. As a result, we |look to Federa
Rul e of Appellate Procedure 26(a), which provides that Satur-
days and Sundays are counted within the filing period, unless
the I ast day of the period falls on a Saturday or Sunday. In
particular, Rule 26(a) directs that we "[i]nclude the |ast day of
the period unless it is a Saturday, Sunday [or] |egal holiday."
Under this provision, the court mnust include internediate
Sat urdays and Sundays in conmputing the 30-day period.
Thus, starting with the date Slinger asserts the order issued,
Thur sday, Septenber 30, 1999, the 30-day period ended on
Friday, October 29, 1999. Slinger filed its notice of appeal to
this court on Monday, Novenber 1, 1999--outside the |ega
time for filing its notice of appeal

At oral argunment Slinger asserted that Rule 26(a) governs
how t he 30-day period is conputed. Were this the case, we
woul d "[e] xclude the day of the act, event, or default that
begins the period." Fed. R App. P. 26(a). Thus, under Rule
26(a), we would not include the day the order issued, which
woul d nmean that the 30th cal endar day fell on Saturday,

Cct ober 30, 1999. Under this calculation, the 30th day for
filing a notice of appeal would have been Mnday, Novemnber
1, 1999, the day that Slinger filed.

Rul e 26(a), however, does not apply when Congress has
specified a particular nmethod of counting in the statute itself
and there is no indication of a contrary congressional inten-
tion. This was evident in United Mne Wrkers of Anmerica
v. Dole, 870 F.2d 662, 665 (D.C. Cr. 1989), where the court
found that Rule 26(a) applied to the requirenent in the M ne
Act, 30 U S.C. s 811(d) (1994), that a petition challenging a
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new standard be filed "prior to the sixtieth day after such
standard is promulgated.” The court explained that, because
the cited statute nmade "no separate provision for the conpu-
tation of time," "Congress intended its tine periods to be
conputed in accordance with the federal rule.” United Mne
Wrkers, 870 F.2d at 665. The court also noted the "continu-
ing vitality" of the Suprenme Court's reasoning in Union

Nati onal Bank v. Lanmb, 337 U. S. 38, 40-41(1949), nanely,
"that the federal rules of procedure can be relied on for
interpreting a statutory time period in the absence of any
nore statute-specific provisions or indication that Congress
did not intend the rules to apply.” United M ne Wrkers,
870 F.2d at 665 n. 2.

In this case, in contrast, the statute currently before us
clearly establishes a separate provision for the conputation of
time: a person may obtain review by filing "within the 30-day
peri od begi nning on the date the civil penalty issued.” 33
US. C s 1319(g)(8)(B) (enphasis added). And there is noth-
ing to suggest that Congress did not intend precisely what it
said in the statute. As a result, Slinger's notice of appeal was
not tinmely, and this court has no authority to hear the nerits
of its claim W dismss the appeal for lack of jurisdiction



